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MINGLING INTENTS IN THE ESTABLISH- 
MENT OF A TRUST. 


We trust we do not appear to our read- 
ers to be riding a hobby or seem as in- 
dulging too much our personal “joy of 
combat,” and thus forgetful of our duty to 
suggest interesting, and, possibly profitable 
lines of reflection and inquiry if we again 
advert to our editorial in 73 Cent. L. J: 333, 
under the title “Bill of Attainder by Judicial 
Decree Under the Commerce Clause.” An 
esteemed contributor sends a reply to that 
editorial which we publish in this number. 


He ventures the assertion that “there 
does not exist in the business of the United 
States a single combination ‘the necesary 
effect of whose existence is in restraint or 
monopolization of trade.’” He follows this 
up by saying: “It is true, Chief Justice 
White finds as a fact in the American To- 
bacco Company’s case that it was organized 
to put undue restraint upon trade and to 
monopolize trade, but he does not find and 
could not have found that it was organized 
for these purposes exclusively. It was 
organized to do a perfectly legitimate to- 
bacco business as well as to do unlawful 
business.” 

He then ventures with an estimate that 
about one-tenth of one per cent of its busi- 
ness was unlawful and says that for this 
infinitesimal part the business of that com- 
pany should not be disintegrated and its 
good will destroyed. 

It may be true or it may not be true 
that our contributor’s estimate is correct, 
but, if it is correct, it seems to us a little 
rash to attribute to the Tobacco Trust any 
unlawful intent at all. One-tenth of one 
per cent of evil might creep into the very 
best of human intents, and it would savor 
of injustice to say that ninety-nine and 
nine-tenths of good should be condemned. 
Nevertheless, if the mind were criminal 
as to that one-tenth of one per cent, the 








principle de minimis non curat lex would 
seem to be excluded. 

We hope we do not misrepresent our con- 
tributor, if we say that his position is, that, 
if one per cent, or ten per cent or fifty per 
cent of the business growing out of the 
unlawful purpose is undue restraint upon 
trade, the sheep therein cannot be separated 
from the goats, because the sheep must 
not be punished. 

We say, however, still pursuing our 
simile, that, if sheep may not go into suc- 
culent pastures unless they are accom- 
panied by goats, who will break the rules 
the master of the pastures establishes, then 
the master may tell the owner of the goats 
and the sheep that they cannot come in 
together. 

As we take it, interstate commerce is a 
river in trade whose flow Congress has 
the power to keep pure and unpolluted and 
free from obstruction. 

If a business or an aggregation in busi- 
ness cannot bring a tributary stream to 
that river which is free of defilement, the 
measure of that defilement is within the 
sermissive power of Congress. And, if 
ony defilement, howsoever small, is delib- 
‘rately intended, its permission may the 
‘ess be sought and the purpose the more re- 
lentlessly condemned. 

Perhaps we may put this thought in 
more tangible form by illustration growing 
out of the use of watercourses in that 
»art of our country, where there exist min- 
ing and irrigation, both lawful businesses, 
whose protection is fostered by every kind 
f legislation that their needs require. 

Suppose a mining company higher up the 

tream in conducting “its operations dis- 
-harges tailings and other refuse matter in- 
‘o its waters, so that the stream is pol- 
‘ated and a riparian proprietor is unable to 
‘rrigate his land therefrom because of its 
oisoned waters. Do not the books abound 
with cases giving him injunctive relief? 
sut, says our contributor, the court will 
merely tell the miner to stop polluting that 
‘tream and will punish him, if he does. 
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But, suppose further, that it be shown 
that there is a combination among mining 
companies to maintain a sluiceway that is 
a continuing nuisance and injury to the low- 
er stream, and they prevent thereby pro- 
fitable mining except by use of that sluice- 
way, might not a court command the de- 
struction of a combination, if it is like a 
diverting ditch to that sluiceway? And 
shall it be replied that they have built up a 
good will and a property and ninety-nine 
per cent of the business done by means of 
that ditch pollutes the stream in no way 
whatsoever ? 


This puts the case far more fairly than 
it should be put as in favor of a combina- 
tion affecting that which is juris publict. In 
that every citizen has precisely an equal 
right with another, while as to those things, 
which are purely juris privati, there are 
considerations, which may prevent equal en- 
joyment. But there are no considerations 
known to the law, which give, except for 
special reasons, to any one a privilege in 
diminution of general right. 


Therefore Congress is omnipotent as to 
those things which directly pollute the 
stream of which we have been speaking, 
and, if a structure is on its bank which 
may obstruct a proper tributary, or divert 
its flow from its accustomed channel and 
make it gather pollution as it runs, may 
it not command its demolition? 

It would be strange indeed, if our con- 
tributor’s estimate that not more than one- 
tenth of one per cent of unlawful transac- 
tions by the Tobacco Trust was in its busi- 
ness, that it would appear to be such a 
menace in the eyes of the people. 


It may be, that it is not the doing of 
unlawful business that is the real evil in 
trusts. The really serious thing may be 
that, if one gets in the way of a trust, it 
has the power to remove him by the doing 
of unlawful business. The sword of Dam- 
ocles needs never to end a single life. That 
it may is the fact to be considered. The 
river of interstate commerce is thus made 





not the free stream of the general people 
but it flows as the trust wishes it to flow. 








NOTES OF IMPORTANT DECISIONS 


INDEMNITY—INSURANCE FOR PHYSI- 
CIANS’ DEFENSE “AGAINST CIVIL PROSE- 
CUTION FOR MALPRACTICE.”’—It nas 
always seemed to us, that every sort of insur- 
ance against liability for claims asserted 
against one inacourt of law, where the insurer 
or indemnitor interposes himself between the 
claimant and the indemnitee, partakes of a kind 
of barratry. The views of the writer of this 
note on this subject were set forth in 71 Cent. 
L. J. 37, with discussion of a number of cases. 


Whether, however, those views are sound or 
not, it does seem to us particularly against pub- 
lic policy, that physicians should be authorized 
to contract against indemnity, either wholly or 
partialiy, in suits for malpractice. Huwever. 
the Circuit Court of the Northern District of 
California seems to think an indemnity com- 
pany on such lines is a legitimate business 
enterprise, and that engagement to save a 
physician against expense of counsel fees 
when sued for malpractice is a valid insurance 
contract. Physicians Defence Co., vs. Cooper, 
188 Fed. 832. 


It is to be said also that the case has behind 
it the support of other cases. Thus there are 
Vredenburg v Physicians Defense Co., 126 Ill. 
App. 509; State Ex rel Physicians Defense Co., 
v. Laylin 73 Ohio St. 90, 76 N. E. 567; Physi- 
cians’ Defense Co. v O’Brien, Com’r. 100 Minn. 
490, 111 N. W. 396. 


The trouble, about all of these 
things is, that there is no one, who cares to 
raise the question of illegality as in opposition 
to public policy. The indemnitee wants the 
benefit of his contract and the indemnitor can- 
not afford to raise it, because thereby he ousts 
himself from business. If there were an occa- 
sional contract on the part of some indemnitor 
he might raise it, but a company in the busi: 
ness, of course, will not. Some plaintiff ought 
to question the right of appearance of counsel 
employed by indemnitors, and insist that his 
controversy with a defendant be free from 
intermeddlers—even if they are paid to inter- 
meddle. 


however, 
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When the State’s police power allows a REVISION OF THE FE DE RAL 
citizen to practice medicine, because he EQUITY RUL ES—SUGGE $1 fe INS 
nossesses certain attributes and competent er 


skill, it behalf of health, and 
when a corporation may contract to 
save him from the consequences of the abuse 
of his us to go against 


blic 


interposes in 
private 
privilege, it seems to 


policy. 


RESTRAINT OF TRADE—CONTRACT 
MUST BE ANCILLARY TO ANOTHER 
CONTRACT.—The doctrine that restraint of 
trade must be reasonable and incidental to a 


right acquired by a covenantee, and that a con- 
tract merely to obstruct or prevent competition 
is illegal is well discussed in the case of Bar- 
rone v. Mosely Bros. 139 S. W. 869, decided 


by Kentucky Court of Appeals. 


The court expresses the principle thus: “No 
restraint of trade will be 
enforced, unless the covenant embodying it is 
merely ancillary to the main purpose of a law- 
to protect the 
in the enjoyment of the legitimate 
or to protect him from 
ihe dangers of an unjust use of those fruits by 


conventional 


ful contract and is necessary 


covenantee 
fruits of the contract, 
the other party.” 


Thus expressed a valid contract in partial 


restraint of trade seems but a sort of enlarge- 

ment of what may be included in the sale of 

good will along with the sale of a business. 
Of course, it might be that monopoly could 


lished under the of purchase 
but, as contracts in direct restraint, 
- purely to prevent competition, 
,are unenforceable and.the public 


be accom} guise 
of business, 
that is to 
large or smal 
interest permits reasonable departure in favor 
in a bona fide contract with 
it is readily perceived, that in 
the any covenantor, even 
connivance with the covenantee 


of a covenantee 
the covenantor, 
the interest oi public 


in spite of hi 


at the time of contract, would be permitted to 
expost the real intent. In other words to a 
lea of invalidity of his contract, the covenantor 


would suffer in no way from any rule of 


estoppel. 


Conversely, also, it appears from the decision 


above cited, that however unfortunate may be 
the phraseology of any contract in partial re- 
straint of trade towards the end desired by the 


there is a major contract and 
the restraint is incidental to the enjoyment of 
its fruits, it will be enforced. 


covenantee, if 


As along the line of the principal case is that 
of Harbison-Walker Refractories Co. v Stanton, 


227 Pa. 55, 75 Atl. 988. 





OF THE COMMITTRE A ace 
ED BY THE CIRCUIT 

APPEALS FOR 
CIRCUIT. 


To the Honorable Chief Justice and his 
Associates, Mr. Justice Lurton and Mr. 
Justice Van Deventer. 


The undersigned, a majority of the commit- 
tee from the eighth circuit appointed to make 
suggestions for a revision of the equity rules, 
think the paramount and pressing necessity 
of the hour is to simplify the present practice 
and prevent the delays and unnecessary ex- 
pense incident thereto, of which much com- 
plaint is made. With this in mind they 
thought they could best put these suggestions 
in “definite shape” and make them consistent 
by putting them in the form of a compiete set 
of rules. The result of their work they sub- 
mit herewith. 


Rule 1. Court—How Composed and When 
Open.——(a) The District Courts, as courts of 
equity, shall be deemed always open for the 
purpose of filing any bills, answers or other 
pleadings, for issuing and returning mesne and 
final process and directing all interlocutory 
motions, orders, rules and other proceedings 
preparatory to the hearing upon their merits 
of all causes pending therein. Any judge 
thereof may, upon reasonable notice to the 
parties, at any time make, direct and award all 
such process, commissions, orders, rules and 
other proceedings whenever the same are not 


grantable of course, and try any case at any 
place in the district, holding, when deemed 


necessary, a special term at such time, place, 
and upen such notice as may be ordered, at 
which the same proceedings may be had as if 
it were a regular term. Suflicient terms shall 
be held to promptly hear and dispose of all 
equity causes. 

(b) The presiding judge of the equity side 
of the docket shall be the circuit. justice, or 
in his absence the circuit judge assigned un- 
der section 18 of the judicial code; in the ab- 
sence of both, the regular district judge, oldest 
in commission, and in his absence, a district 
judge of or assigned to the district. 

Rule 2. Clerk’s Office.—The clerk’s office 
shall be open and the clerk shall be in at- 
tendance therein at all times. He shall keep 
a regular appearance docket briefly showing 
all papers filed and orders made in each cause. 
But in all cases plaintiff shall file a copy of 
the bill for the other side, and thereafter any 


TROP 18 
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party filing any paper shall also file for the 
use of, or serve upon the other party a copy 
thercof. One copy only need be filed for or 
served upon parties represented by the same 
counsel. 

Rule 3. Parties—(a) The complaining 
party shall be known and designated as plain- 
tiff, the opposing party as defendant. Any per- 
son intervening shall be known as an inter- 
venor, 

(b) Every action shall be prosecuted in the 
name of the real party in interest, but an 
executor, administrator, guardian, trustee of 
an express trust, a party with whom or in 
whose name a contract has been made for the 
benefit of another, or a party expressly au- 
thorized by statute, may sue in his own name 
without joining with him the party for whose 
benefit the action is brought. All persons hav- 
ing an interest in the ‘subject of the action 
and in obtaining the relief demanded may 
join as plaintiffs, and any person may be made 
a defendant who has or claims an interest ad- 
verse to the plaintiff. Any person may at any 
time be made a party if his presence is deem- 
ed necessary or proper to a complete deter- 
mination of the cause. Persons having a 
united interest must be joined on the same 
side as plaintiffs or defendants, but when any- 
one reftises to join, he may for such reason be 
made a defendant. 

(c) When the question is one of common 
or general interest to many persons constitut- 
ing a class so numerous as to be impracticable 


to bring them all before the court, one or 
more may sue or defend for the whole. 
(d) Any one claiming an interest in the 


litigation may at any time be permitted to 
assert his right by intervention, but the inter- 
vention shall be in subordination to and in 
recognition of the propriety of the main pro- 
ceeding. 

(e) The court may in its discretion, deter- 
mine any controversy between the parties be- 
fore it, when it can be done without prejudice 
to the rights of others, or by saving their 
rights. especially in cases where persons who 
otherwise might be deemed necessary or prop- 
er parties cannot be made such by reason of 
being out of the jurisdiction, or incapable 
otherwise of being made parties, or because 
their presence would oust the jurisdiction as 
to the parties before the ccurt. 

(f) Where two or more persons are bound 
by any kind of a contract, judgment, decree or 
statute, jointly or otherwise, plaintiff in en- 
forcing same may proceed against any or all 
of them, the court having power in the inter- 
est of justice to require that others be brought 
in. 





(g) All actions by or against any minor or 
person of unsound mind shall be prosecuted 
or defended by a regularly appointed guardian, 
or by a guardian ad litem, or next friend ap- 
peinted by the court, The appointment may 
be made at any time with or without notice to 
the other party. The court making such ap- 
pointment shall from time to time make such 
orders as may be deemed necessary to pro- 
tect the interests’ and preserve the property of 
the person for whom the appointment is made 
including the naming of his counsel and fix- 
ing the compensation of its appointee and his 
counsel. 

(h) A married woman may sue or be sued 
in the manner provided by the laws of the 
state in which the district is located, which 
laws are to such extent adopted as rules of 
this court. 


Rule 4. Designation of Counsel.—In all 
equity cases each party shall designate some 
ene located in the district as counsel or asso- 
ciate counsel upon whom service cf all papers 
may be made. 

Rule 5. Suits—How Instituted.—Suits in 
equity shall be commenced by filing a bill. The 
clerk shall, from time to time issue a subpoena 
or subpoenas requiring the defendants named 
in the caption to appear and plead to the 
bill within twenty days after service thereof, 
which shall within thirty days from its issue 
be served by the marshal delivering a copy 
thereof to the defendant, or if he cannct he 
found in the district, by leaving a copy at his 
usual place of abode with some adult member 
ef his family. He shall promptly return same 
to the clerk, endorsing thereon the time, place 
and manner of making service. If defendant 
he a corporation, minor, cr person of unsound 
mind, the subpoena shall as nearly as prac- 
ticable, be served as original process is in 
such case under the state law _ personally 
served. Substituted service and service by 
publication shall be made as provided by act 
of Congress or in accordance with the practice 
heretofore existing in equity. Like process 
may issue and like service be had to bring in 
persons made parties to a pending cause. 

Rule 6. Pleadings Defined—(a) All tech- 
nical forms of pleading are abolished, and 
hereafter the forms in equity shall be those 
prescribed by these rules. If there be no 
manifest attempt at evasion, and a pleading be 
apparently framed to plainly state the facts, 
it shall be liberally construed in favor of the 
pleader, 

(b) Pleadings are the written statements 
by the parties of their respective claims, and 
are (1) the bill of plaintiff (2) motion, de- 


murrer or answer, including the counterclaim 
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of defendant; (3) the motion, demurrer or 
reply of plaintiff (4) the motion or demurrer 
of defendant. Such pleadings must be signed 
by the party filing same, or his counsel. 

(c) The ,bill, in addition to the jurisdic- 
tional averments, shall briefly and succinctly 
state the ultimate facts constituting the al- 
leged cause of action and relief sought, and 
contain no unnecessary recitals or impertinent, 
scandalous cr irrelevant matter. If it does, 
any such matter may upon motion be stricken 
out. The caption shall name all the parties, 
but in any subsequent pleading where there 
are several plaintiffs or defendants, it shall 
only be necesary to give the first name in 
the class followed by the words and others.” 

(d) ‘The sufficiency of any part of the bill, 
answer or reply may be assailed by demurrer 
and motion. Those assailing a bill shall be 
filed before answer; those assailing an answer, 
before reply. They shall be in writing and 
specify the ground upon which they are found- 
ed, the court not being required to consider 
or hear any other argued. Each motion and 
demurrer shall be accompanied by a certificate 
of counsel that it is filed in good faith, not 
for vexation or delay, and that ie believes it 
is well founded in point of law, But one mo- 
tion of the same general character and one 
demurrer shall be filed unless the pleading at 
which it is directed is amended after the filing 
of a motion or demurrer thereto. ‘The filing 
of a motion or demurrer shall suspend the 
necessity of any further pleading. The same 
shall, when filed, be subject to call upon two 
days’ notice, and shall be promptly heard and 
determined. If manifestly filed without merit 
and for delay, the party filing same 
may be treated as in default, or he may be 
permitted to further plead under such condi- 
tions as may be deemed proper. The court 
may, however, without deciding it, require any 
question raised by demurrer cr motion to be 
specially pleaded in the answer or reply so 
that it may be thereafter considered and de- 
termined with the merits of the case. 

(e) The answer shall contain: (1) an ad- 
mission or denial of each allegation of the 
bill, or an averment of a lack of sufficient 
information to form a belief, each denial being, 
however, specific, not general, and containins 
no negative pregnant; (2) any new matter 
constituting a defense either in whole or in 
part, together with any new matter constitut- 
ing a counterclaim or ground for affirmative 
relief. 


clearly 


(f) Pleas and cross-bills are abolished. The 
answer shall contain as many grounds of 
defense, claims for affirmative relief or coun- 
terclaims as the defendant may have, An 





answer or other pleading under oath shall not 
at the trial be deemed to be evidence in 
favor of the party filing it. It may be used 
as an affidavit upon any hearing where affi- 
davits are admissible. An equitable counter- 
claim shall be deemed to consist of any claim 
for affirmative relief or cause of action exist- 
ing in favor of a defendant against plaintiffs 
or some of them which equitably should be 
interposed as against or heard with the claim 
of such plaintiffs, or any cause of action 
which under the former practice could have 
been the subject of a cross-bill. If a new 
party be necessary to a final decision upon 
such counter-claim, he may be brought in, or 
the new matter may be stricken from the 
answer and made the subject of a separate 
action. 

(g) Plaintiff shall reply to an answer only 
if a counter-claim is alleged or some matter 
set forth in the answer to which plaintiff 
claims to have a defense by reason of the 
existence of some fact which avoids such mat- 
ter. The denials in a reply shall be like those 
in an answer. 


Rule 7. Pleadings, When to be Filed.— 
(a) The bill shall be filed before process is 
issued thereon. Appearance day for any de- 
fendant is twenty days after service of the 
subpoena, At that time such defendant shall 
plead. If he files an unsuccessful motion or 
demurrer he shall further plead within two 
days after the disposition thereof. Pleadings 
to the answer shall be filed within ten days. 
If unsuccessfully assailed by motion or demur- 
rer, the plaintiff shall further plead within 
two days. If in any case a motion or demur- 
rer of one party be sustained, the other party 
may elect to stand upon the ruling or amend 
within such time as may be fixed. The time 
for filing any pleading may be extended by 
stipulation or special order. 

Rule 8. Signature and Verification of Piead- 
ings.—Every pleading must be subscribed by 
the party or his counsel, All pleadings, ex- 
cept motions and demurrers, shall be verified. 
Every verification shall contain the statement 
that the affiant believes the facts stated to 
be true. If a corporation be a party, or if an 
individual be absent from the jurisdiction so 
that his personal verification cannot be ob- 
tained, the affidavit shall be made by an officer 
or agent. In either event it shall contain aver- 
ments showing affiant competent to make the 
same. No verification shall be required of a 
next friend, guardian, administrator, executor, 
assignee, receiver or prisoner in the peniten- 
tiary, further than that the facts stated are 
true to the best of affiant’s knowledge and 








‘ 





> 


oi 


CENTRAL LAW JOURNAL. 





No. 21 





that he helieves them to be true. No verifica- 
tion need be made to any denial of the amount 
of unliquidated damages claimed, nor where 
it can be seen from the pleading to be an- 
swered that an of the truth of ‘its 
allegations might subject a party to a crim- 
If a pleading contain incon- 
sistent matter it also aver that the 
party believes one or the other alternative to 
but that he cannot tell which and 
cation must be that affiant be- 


admission 


inal’ presecution. 
must 


true, 
veri{ 


be 
the so 
lieves. 
Rule 9. Amendments.—(a) The court may 
at any time when in furtherance of justice, 
upon such terms or conditions may be 
deemed just and proper, permit any process, 
proceedings, pleading or reccrd to be amended, 
or proper and material supplemental matter to 


as 


be set forth in an amended or supplemental 
pleading. The court at every stage of the 
proceeding must disregard any error or de- 


in the proceeding which does not affect 
the substantial rights ef the parties. The 
amendment or supplement shall not be by in- 
but separate paper. But 
be to repeat therein 


fect 


terlineation 
it shall not 
any allegation already made in any previous 


upon a 
necessary 


pleading by the same party. 
(b) An error in bringing his suit upon the 
equity instead of the law side of the docket 


shall not, after appearance, abate or dismiss 
the action, but the court may order it trans- 


ferred to the law docket with the same effect 
it had been there institued and appear- 
ance there So, if any law 
which there has been due service or appear- 
by defendants, be transferred to the 
side of the docket, the shall be 
and thereafter as if 
and 


as il 
entered, ase in 
ance 
equity same 


there docketed proceed 
it had 


been there entered. 


been there instituted appearance 
had 

Rule 10. Substitution.- 
ency of any action there shall be any change 
legal represent- 
be substi- 
without 


of 


If, during the pend- 


of any party, his 
in interest 
tuted. In such case the cause 
new process, proceed upon the 


the predecessor, or with such amendments as 


in interest 


ative or successor may 
may, 


pleadings 


may be deemed necessary. But if there be 
any such change in interest and the legal 


representative or successor in interest does not 
appear, he may ke made a party by brief 
amendment or supplement and process served 
him with the same effect as if a new 
suit had been instituted. 

Rule 11. Pleadings Generally.—(a) Every 
material allegation in a pleading, except of 
value or the amount cf damages, nct contro- 
verted, shall for the purposes of the action be 


upon 





ae EE 


taken as true, but the allegations of an answer 


not relating to a counter-claim or made the 
ground for affirmative relief, and those of 


the reply shall be deemed to be controverted. 

(b) Matters of which judiicial notice is 
taken need not be pleaded. A judgment, de- 
cree or order of court, or determination of or 
grant by government or any public officer may 
he pleaded to have been duly given or made; 
the performance of conditions precedent in a 
contract need only be shown by a general 
averment that the pleader duly performed the 
conditons upon his part; and any party in a 
representative capacity asking affirmative re- 
lief need only aver in general descriptive terms 
person 


it shall 


the capacity. If any 
takes with such 
not be sufficient to do so in terms contradict- 
ory of the allegation, but the facts relied upon 
must be specifically stated. 

(c) If allegation be too 
uncertain, it may, upon 
deemed just, be required to be made definite 
and certain. No pleading shall refer to a con- 
tract without, stating whether it is oral or 
If any written instrument be alleged 


nature of such 


issue any averments 


any indefinite or 


such terms as are 


written. 
to have been executed by the other party, a 


verified copy may be attached as an exhibit 
or filed in the cause. Such execution thereof 
shall then be deemed to be admitted unless 


such other party, within the time required to 
further plead, shall deny under oath the exe- 
cution thereof by him or his authority 
(d) A party claiming by conveyance 
state it generally according to legal effect or 
name, and it shall not be necessary to allege 
of either a particular or 


may 


the commencement 
superior estate. 
(e) No bill shall be deemed to be multifar- 
ious where the causes of action are held by the 
same party and against the same party and can 
be prosecuted by the same kind of proceed- 
ing, and more conveniently tried in one suit. 
if there be a misjoinder of parties or causes 
a dismissal therefor, the 
court may direct the action to be divided into 
separate suits to be separately docketed with- 
of 


of action, instead of 


out the necessity issuing or serving any 
new process. 

Rule 12. Evidence and Trial.—(a) When- 
ever a case is at issue, the court shall, upon 
reasonable notice, set it for hearing and 
promptly hear the same. The court try 
all the issues at one time or hear and deter- 
As many judges 
time try 


may 


mine any of them separately. 
are available at the 
separate cases, or they may sit together. 

(b) All such trials shall be upon oral evid- 


as same 


may 
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ence in open court, except that depositions | found.” Cases may be consolidated for trial 
may be used as provided*by law. The court, | where convenience demards and no injustice 
may, however, upon written stipulation of | will be done. 


parties, or for special reason shown, in excep- 
tional and necessary instances, order the whole 
part of the evidence taken within or 
without the district or country,in such way as 
may be deemed proper, before an examiner or of- 
ficer appointed or named by it. All evidence 
offered before a court on the trial of a case 
on oral testimony, together with the objections, 
rulings and exceptions, shall, if either party 
desires to appeal and affirmatively requests, 
be transcribed and filed in court as a part of 
the record and on any appeal shall be certi- 
fied to the appellate court. All evidence like- 
wise offered before a master or examiner, to- 


or any 


gether with the exceptions and objections, 
shall, in the same manner, be returned and 
filed and become a part of the record, and 
certified on appeal. The court may appoint 


on official stenographer, or special stenograph- 
ers may be appointed by the court, examiner 
evidence in short 
when necessary. In 


down 
hand, and it 
iny event, the stenographer’s notes must be 
and filed in the case. The trans- 
when made, shall be a part of the record 


or master, to take 


transcribe 


preserved 
cript 
cause. The stenographer shall be paid 
such sum as the court deems proper. His fee 
taxed not exceeding the 
amount he would receive under the state law 
for like work, but the party ordering a trans- 
ipt shall advance the cost thereof. Certi- 
fied carbon copies of any of the evidence shall 
by the clerk be inserted in the record of the 
evidence for appeal, without any additional 
charge. In case of appeal, the judge trying 
cause shall promptly certify to the evid- 


in the 


shall be as costs, 


C1 


the 
ence for the purposes of appeal. 

(c) The judge trying the case may require 
the whole or any part of the evidence to be 
reduced to narrative form and certify same 
on appeal as the evidence in the But 
if either party claims that the work of so re- 
to narrative form part of such 
evidence has not been fairly or correctly 
done, he may at his own expense, for use for 
certification and transcript on appeal, furnish 
a transcript of the part so in dispute, which 
shall be used in lieu of such part so put in 
narrative form. Such order as to costs may 
then or thereafter be made, either by the trial 
or appellate court, as may be deemed proper. 
The trial judge may specifically find the facts 
and certify to so much of the 
upon any particular fact 


case, 


ducing any 


upon request 


bears 


evidence 


as 








(d) Any master, examiner or other officer, 
appointed by the court to take testimony, may 
take the same in any part of the United 
States. Either party may apply to the clerk 
of any district court, in any jurisdiction, for 
a subpoena for the appearance of witnesses 
and to the judge for a subpoena duces tecum 
for the production of books, documents and 
other papers. It shall be the duty of the 
judge to make an order for such production, 
if, in his opinion, the ends of justice require. 
The clerk shall issue subpoenas as either party 
shall from time to time request. In case of 
the refusal of a witness to attend, to be sworn 
or to answer a question put by an examiner, 
or by counsel or solicitors, he shall be subject 
to be punished for contempt by the court of 
the jurisdiction in which said testimosy is be- 
ing taken, or the judge thereof in chambers, 
unless the inquiry be such that it would be 
an abuse of process to require an answer. 

(e) Upon any hearing for an interlocutory 
order the whole or any part of the evidence 
may be taken orally, by affidavits or other- 
wise, as the court may order. 

Rule 13. Examination of Opposing Party.— 
The practice of exhibiting interrogatories in a 
pleading is abolished. For good cause shown, 
when prompt and sufficient verified applica- 
tion is made therefor, and the trial will not 
be delayed thereby, subject to the direction 
and control of the court, any party may be 
permitted to file writen interrogatories seek- 
ing to elicit from any other party, answer con- 
cerning any fact in issue deemed by the court 
to be material; or in lieu of specific written 
interrogatories, there may be an examination 
before a master or examiner under such con- 
ditions and limitations as may be prescribed. 
The answer to all interrogatories shall be upon 
oath, direct and not evasive and according to 
the belief of the affiant; that which is upon in- 
formation must be so stated; an unqualified 
statement shall be considered as upon personal 
knowledge. The party answering shall not 
be confined to a mere response to the inter- 
rogatory, but may add to any answer a state- 
ment of any additional matter proper to ex- 
plain or modify the same. No party shall, 
however, be required to make any answer 
when he shall claim, and it shall fairly ap- 
pear, that it might tend to criminate him. 
The interrogatories and answers may by either 
party be treated and used at the trial the same 








Se 


SE 
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as a deposition regularly taken in the cause. 
Any statement by a party therein or in any 
pleading may, by the opposite party, be used 
as an admission. In case the party interro- 
gated is a corporation, the answers shall be 
made by such officer or agent as the court 
may designate. Failure to answer any inter- 
rogatory may be given such effect as is just, 
shall subject the offender to punishment for 
contempt, and as part thereof the pleadings 
of the party so in default may be stricken 
from the files. 

Rule 14. Final Process.—(a) Final process 
to execute any decree may, if the decree be 
solely tor the payment of money, be a writ of 
execution similar to an execution of law. A 
failure of a party to comply with a provision 
in a decree requiring him to perform a certain 
act shall subject him to a writ of attachment 
which shall be by the clerk issued upon a 
certified demand of the other party that the 
decree has not been complied with. From 
such attachment he shall not, without an order 
of court, be discharged until he complies with 
the decree in such respect and pays the costs 
of the attachment. If there be a return made 
that the party cannot be found, the clerk shall 
issue a writ of sequestration against his estate 
to compel obedience of the decree. 

(b) If any party fails to comply with an 
order or decree for delivery or possession, the 
clerk shall, upon written verified demand of 
the other party showing the fact, issue a writ 
of assistance. 


(c) All final process shall be served by the 
marshal, or such other person as the court 
may direct. Any order or decree may be en- 
forced in such other manner as the court may, 
with or without notice, order or direct. 

Rule 15. Default.—If any party fails to ap- 
pear or plead within the time fixed by the 
rules or by any order, the other party may 
file a written demand for a default. The clerk 
shall upon every Monday certify to the court 
and enter upon a book kept for the purpose 
all defaults so claimed during the previous 
week. Thereupon the court may enter a final 
decree, try the case, relieve the party from 
the default, or make any order deemed proper 
and just. In case of default in answering a 
petition or replying to a counterclaim, the 
facts stated may be taken as true and decree 
entered accordingly. In other cases of default 
the court, before entering a decree, shall re- 
quire such proof as it deems proper. 

Rule 16. Masters, etc.—(a) The office of 
standing master is hereby abolished. 





(b) The court may at any time appoint a 
special master, examiner, commissioner, au- 
ditor or expert of any kind to assist in the per- 
formance of any duty or ascertainment of any 
fact; but no issue upon the petition, counter- 
claim or intervention, shall, without written 
stipulation of the parties, be, before interlocu- 
tory or final decree, referred to a master. The 
order shall specify the duty to be performed 
and the scope of the powers with which such 
appointee is vested. 

(c) Such officer shall promptly perform the 
duty imposed upon him and receive such com- 
pensation as the court may fix. H2 shall not 
hold his report or any paper as security there- 
for. If any snecial master charged with the 
trial of any litigated matter shall, before his 
report is actually filed, demand of either par- 
ty an advancement upon account, or the pay- 
ment of any part of his fees, or fail to report 
with reasonable promptitude, he shall there- 
by become disqualified and be removed from 
his office. . 

(d) Where a litigated matter is heard by a 
master, he shall, before filing his report, serve 
notice upon the parties that his report will 
be at a certain time and place ready for exam- 
ination. This report shall briefly and pointedly 
set forth the facts found and _ conclusions 
adopted. It shall not endeavor to set out the 
evidence nor make extended copies of docu- 
ments or of extracts from legal opinions. Ref- 
erences may be made by citing the pages of 
evidence returned wherein any matter may be 
found. Each party shall have ten days within 
which to file exceptions before him. These ex- 
ceptions shall be by him heard and determined 
and returned with his report, of the filing of 
which the parties shall have notice and three 
days within which to file any additional excep- 
tions. Thereupon the court shall hear the en- 
tire matter, consider all exceptions filed in 
court and before the master, and render such 
decision as it deems just. 

(e) A special master hearing any litigated 
matter shall, subject to the control of the court, 
be empowered as fully as is the court to permit 
amendments, take and receive evidence, call 
for and compel the appearance of parties, and 
the production of books, records and papers. 

Rule 17. Costs.—Costs shall be allowed to 
any party upon such occasions as may be deem- 
ed just and right and taxed or apportioned as 
justice may demand. Security or deposit for 
costs may at any time be required. The pre- 
vailing party, when there is no equity to the 
contrary, shall, upon final decree, be entitled to 
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recover costs. None shall be taxed against 
any person who is made a party defendant to a 
bill or equitable counterclaim and upon his 
appearance thereto disclaims any interest in 
the controversy. 

Rule 18. Decree.—Orders and decrees shall 
neither state nor recite the contents of any 
pleadings, reports of masters or previous pro- 
ceedings, but shall begin in substance: “This 
cause came on for hearing and was argued by 
counsel. The court being fully advised in the 
premises orders, adjudges and  decrees.”— 
(Here insert the decree or order.) 

Rule 19. Injunctions—The order or decree 
of injunction may, at all times, answer as and 
stand for the writ of injunction. When an ap- 
peal from an order or decree granting, continu- 
ing in force, or dissolving an injunction is al- 
lowed by a justice or judge who took part in 
the decision, he may in his own discretion, at 
the time of such allowance, upon such terms as 
he deems proper, make an order continuing, 
suspending or modifying the injunction pend- 
ing the appeal. If any other judge allow the 
appeal, such order can only be made by the 
court to which the appeal is taken after a 
hearing, and then only in exceptional cases 
where justice imperatively so demands. 


Rule 20. Stockholders’ Bills:—Every bill 
brought by one or more stockholders in a cor- 
poration against the corporation and other par- 
ties, founded on rights which may properly be 
asserted by the corporation, must be verified 
by oath, and must contain an allegation that 
the plaintiff was a shareholder at the time of 
the transaction of which he complains, or that 
his share had devolved on him since by opera- 
tion of law, and that the suit is not a collusive 
one to confer on a court of the United States 
jurisdiction of a case of which it would not 
otherwise have cognizance. It must also set 
forth with particularity the efforts of the plain- 
tiff to secure such action as he desires on the 
part of the managing directors or trustees, and, 
if necessary, of the shareholders, and _ the 
causes of his failure to obtain such action. 

Rule 21. Oath or Affirmation.—Any party 
conscientiously scrupulous of taking an oath 
may, in lieu thereof, make solemn affirmation. 

Rule 22. Rehearing.—(a) No petition for a 
rehearing shall be entertained unless filed 
Within ten days after the decree is entered. 
Such petiton must point out the ground upon 
which it rests, shall be signed by counsel, and 
if the facts therein stated be not apparent of 
record it shall be verified. 

(b) The right to make a motion to correcta 





judgment or for relief against a decree entered 
by default, or otherwise, shall not be lost by 
reason of the expiration of the term at which 
it was entered. Clerical mistakes in decrees or 
decretal orders, or errors arising from any ac- 
cidental slip or omission may, at any time, be 
corrected by order of the court, or a judge 
thereof, upon petition, without the form or ex- 
pense of a rehearing. " 

Rule 23. Foreclosure Decrees.—In foreclos- 
ure proceedings a decree may be rendered for 
the full amount due. The party obtaining a 
decree shall endorse upon the record thereof 
credit for any sum realized by foreclosure sale 
or otherwise. For any balance execution may 
be issued as upon other decrees for the pay- 
ment of money. 

Rule 24. Assignment of Circuit Judges.— 
Whenever there is a receivership extending 
over property of a fixed character in two or 
more districts in charge of, or a party in such 
case is desirous of applying to, a circuit judge 
to appoint a receiver, he shall be assigned to 
such districts. One district shall be desig- 
nated by him as the court of primary juris- 
diction and the others in the same circuit an- 
cillary thereto. There shall be made of record 
in the ancillary proceedings such of the original 
proceedings as may be directed by such judge. 
When in such cases a receiver shall have been 
appointed by a district judge, the proceedings 
shall be as provided for in section 56 of the 
judicial code. If such property be in more than 
one circuit, then circuit judges may be as- 
signed in each, who may confer and, if neces- 
sary, sit together, each making such orders 
concerning the property in his circuit as may 
be by him deemed proper, and the court first 
making the order appointing the receiver shall 


be deemed to be that of the primary jurisdic- 


tion. 


Rule 25. Character of Discretion Vested.— 
The discretion vested herein is judicial and 


' shall never be exercised harshly, unreasonably, 


unjustly or inequitably. If it shall be, then the 
action taken may be reviewed upon any ap- 
peal allowed by law so far as it may clearly ap- 
pear to have prejudicially affected the order or 
decree from which the appeal is taken, due re- 
gard being had to the advantages surrounding 
the trial judge who determined the matter be- 
low. 

Rule 26. Printing.—It shall not be necessary 
to print the record or testimony or any part 
thereof for the hearing of a case in the district 
court; but if either party shall print the same 
the costs thereof shall not in the absence of a 
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stipulation be taxed against the adverse party. 
In the event any part of the record is so print- 
ed, the work shall be of such character as to 
comply as far as possible with the rules of the 
appellate court or courts. In the event of ap- 
peal of said cause the said record, so printed, 
need not be again printetl upon appeal, but 
sufficient number of copies of the record thus 
printed shall be furnished the appellate courts 
to comply with the rules of such courts. 

Rule 27. Genera! Provisions.—Other rules 
not inconsistest with these may be made, al- 
tered and amended for any district, with the 
concurrence of the circuit justice, the senior 
judge of the circuit court, or circuit judge of 
or assigned to the district and the regular dis- 
trict judge. 

Rule 28. Rules—How Construed.—These 
rules shall be liberally construed with a view 
to promote their object and assist the parties 
in obtaining speedy justice. Words and phra- 
ses as used herein shall be taken in their 
plain, ordinary and usual sense, and regardless 
of technical expression include every one and 
everything within the spirit of the provisions. 
“The time within which an act is to be done 
shall he computed by excluding the first and 
including the last day, but if the last day be 


Sunday it shall be excluded and the following 
day included. 

Rule 29. Rules Effective January 1, 1912..... 
These rules shall become effective January 1, 
1912, and shall be substituted for and take the 
place of all previous rules in equity prescribed 
by the Supreme Court. 

FRANK B. KELLOGG (Minn). 
FRANK HAGERMAN, (Mo). 
St. Paul, Minn. 


CARRIERS—LIMITATION OF LIABILITY. 
GEORGE N. PIERCE CO. v. WELLS 
FARGO & CO. 


Circuit Court of Appeals, Second Circuit. May 
18, 1911. 





189 Fed. 561. 





A common carrier may by a contract fairly 
entered into with a shipper limit the amount 
or its liability for negligence, and the validity 
of such a cortract is not affected by the fact 
that the carrier uses printed bills of lading, 
which fix an arbitrary value for all packages, 
having no relation to their real value, beyond 
which it is not to be liable unless a greater 
value is stated by the shipper and more freight 





paid, where the facts are fully understood by 
the shipper who, declines to place a valuation 


on the property, and assents to the limitation 


in consideration of a reduced rate 

WARD, Circuit Judge: The plaintiff, a manu- 
facturer, brought this action at law to recover 
of the defendant, an express company, the 
value of a car load of automobiles and appur- 
tenances which it had delivered to the defend- 
ant to be carried from Buffalo to San Francisco. 
The defendant admitted its liability, and the 
trial judge directed the jury to find a verdict in 
favor of the plaintiff for $50, the agreed value 
of the shipment, with interest and costs. The 
plaintiff took out this writ of error to the judg- 
ment entered on the verdict on the ground that 
the jury should have been directed to find a 
verdict for the actual value of the shipment, 
which was oyer the sum of $15,000, 

The bill of lading under which the goods 
were carried provided: 


re 


Nor shall said company be liable 


for any loss of or damage to said property in any 
event or for any cause whatever uniess said 
loss or damage shall be proved to have been 
caused by or to have resulted from the fraud 
or gross negligence of said company or its ser- 
vants; nor in any event shall said company be 
held liable beyond the sum of fifty dollars, at 
not exceeding which sum the said property is 
hereby valued, unless a different value is here- 
inabove stated. - 

The goods were fully described in writing 
with the additional statement, “Value asked 
and not declared.” The plaintiff had large ex- 
perience in shipping its product both by rail- 
read companies and by express companies. It 
was entirely familiar with shipping receipts 
and bills.of lading and had books containing 
the forms of various companies, including the 
defendant. It had been in the habit of putting 
valuations upon its express shipments, but 
changed its practice before the shipment in 
question was made. Its shipping clerk read 
the bill of lading for this shipment, was asked 
by the defendant’s agent whether he wished 
to put a valuation on the goods, and declined to 
do so. He knew that, if he did so, the amount 
of freight payable would be increased. The 
plaintiff's representative on the Pacific coast 
had got the rate for this particular shipment, 
and had advised the plaintiff what it would be. 


Thus the agreement was deliberately made 
with full knowledge of all the facts. The par- 
ties dealt with each other on perfectly fair, 
open, and even terms. Although the valuation 
was obviously much below the real value, the 
plaintiff thereby got the benefit of paying less 
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freight and the defendant the benefit of limit- 
ing, not its liability, but the amount of 
liability for negligence. 

[1, 4] There is nothing against public policy 
in the first clause above quoted. The federal 
courts no difference between gross 
and ordinary negligence. Railway Co. v. Arms, 
91 U. S. 489, 23 L. Ed. 37 In all cases negli- 
gence is failure to exercise the care appropriate 
the circumstances of the particular case. 
Greater care is called for in transporting eggs 
than in transporting pig iron. Therefore the 
though it exempts the defendant from 
liability which 


its 


recognize 


to 


clause, 


its as insurer, is lawful, does 
rot exempt it from the consequences of its own 
fraud or which would be unlawful 
policy. It remained liable 
to the full amount agreed 


Such a contract is valid in the 


negligence, 
public 
negligence 


against 
for its 
upon. federal 
courts. 

[2 The Supreme Court has definitely so 
decided in Hart v. Pennsylvania Railroad Co., 
112 U. S. 331, 5 Sup. Ct. 151, 28 L. Ed. 717. In 
12 race horses were valued at $200 
one of which was worth $15,000 and the 


; from §$: $3,500 each. Mr. Justice 


that case 
each, 
othe 
Blatel said: 
“Although the horses, 


+000 to 
ford 
being race horses, 
the bill of lading have been of 
real value than that specified in it, 
whatever passed between the parties before the 
bill of lading signed was merged in the 
valuation it and it is not asserted that 
the plaintiff named any value, greater or 
otherwise than as he assented 
in the bill of lading by sig 
presumption is conclusive that, 


may, 
aside from 


creater 


was 
fixed; 
less, 
to the values 
‘ning it. The 
if the llability 
had been assumed on a valuation as great as 
that now alleged, a higher rate of freight 
would have been charged. The rate of freight 
is indissolubly bound up with the valuation. If 
the freight named was the only one 
offered by the defendant, it was because it was 
the valuation expressed. 
lf the valuation was fixed dt that expressed, 
when the real value was larger, it was because 
the rate of freight named was measured by the 
valuation. The plaintiff cannot claim a 
higher valuation on the agreed rate of freight. 

“It is further contended by the plaintiff that 
the defendant was forbidden by public policy 
to fix a limit for its liability for a loss by 
negligence at an amount less than the actual 
by As a minor proposi- 
distinction is sought to be drawn be- 
tween a case where a shipper, on requirement, 
states the value of the property, and a rate of 
freight is fixed accordingly, and the present 


named 


rate of 
a rate 


measured by 


low 


loss 


such negligence 
tion, a 








case. It is said that, while in the former case 
the shipper may be confined to the value he so 
fixed, in the event of a loss by negligence, the 
same rule does not apply to a case where the 
valuation inserted in the contract is not a 
valuation previously named by the shipper. 
But we see no sound-reason for this distinction. 
The valuation named was the ‘agreed valua- 
tion,’ the one on which minds of the parties 
met, however it came to be fixed, and the rate 
of freight was based on that valuation, and was 
fixed on condition that such was the valuation, 
and that the liability aces go to that extent 
and no further. * 

‘The limitation as to value has no ppisilannee 
to exempt from liability for negligence. It does 
not induce want of care. It exacts from the 
carrier the measure of care due to the value 
agreed on. The carrier is bound to respond 
in that value for negligence. The compensa- 
tion for carriage is. based on that value. The 
shipper is estopped from saying that the value 
is greater. The articles have no greater value, 
for the purposes of the contract of transporta- 
ticn, between the uarties to that contract. The 
carrier must respond for negligence up to that 
It is just and reasonable that such a 
contract, fairly entered into, and where there 
is no deceit practised on the shipper, should 
be upheld. There is no violation of public 
policy. On the contrary, it would be unjust 
and unreasonable, and would be reptgnant to 
the soundest principles of fair dealing and of 
the freedom of contracting, and thus in conflict 
with the public policy, if a shipper should be 
allowed to reap the benefit of the contract if 
it in case of 


value. 


there is no loss, and to repudiate 
weg. °F FF 

“The plaintiff did not, in the course of the 
trial, or by any request to instruct the jury, or 
by any exception to the charge, raise the point 
that he did not fully understand the terms of 
the bill of lading, or that he was induced to 
sign it by any fraud or under any misappre-* 
hension. On the contrary, he offered and read 
in evidence the bill of lading, as evidence of 
the contract on which he sued. 

“The distinct ground of our decision in the 
case at bar is that where a contract of the 
kind, signed by the shipper, is fairly made, 
agreeing on the valuation of the property car- 
ried, with the rate of freight based on the 
condition that the carrier assumes liability only 
to the extent of the agreed valuation, even in 
case of loss or damage by the negligence of 
the carrier, the contract will be upheld as a 
proper and lawful mode of securing a due pro- 
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portion between the amount for which the car- 
rier may be responsible and the freight he 
receives, and of protecting himself against ex- 
travagant and fanciful valuations. Squire v. 
New York Central R. R. Co., 98 Mass. 239, 245 
[93 Am. Dec. 162], and cases there cited.” 
There can be no objection to a carrier's 
using printed bills of lading which fix a value 
for all packages unless a greater value is stated 
by the shipper and more freight paid. If it 
could not do this, a negotiation and a chaffer- 
ing would be necessary as to the value of each 
article tendered for shipment whose freight 
depended at all upon value, before the docu- 
ment could be delivered. A satisfactory or 
profitable transaction of business would be im- 
possible. In the present case, however, as in 
the Hart Case, the shipper gave his positive 
assent. The judgment is affirmed. 


Note. —Measure cf Liability Where Carrier is 
Imposed on by Shipper as to Value or Nature of 
Article—It would seem that fraud upon the part 
of the shipper ought to deprive him of any 
right of 1ecovéry whatever, and that a receipt 
stating a maximum amount ought not to vary 
this rule. We submit some cases showing the 
general principle. 

In Railway v. Burke, 55 Tex. 333, it was said: 
“Whilst under our statute it is no defense for a 
carrier sued for goods lost, however valuable, 
to reply that by the terms of the bill of lading 
he was not responsible for such goods, because 
beyond question he would at common law be 
liable for the loss of money or other valuables, 
whether a bill of lading were given specifying 
them or not, it is -not believed that the statute 
in any wise restricts the operation of the com- 
mon law rule that, where the shipper of valu- 
abies practices a fraud on the carrier, either by 
his acts or omissions, fraudulently concealing 
the value of the article, he is discharged. If 
the defense had been made and substantiated 
that Mrs. Burke, knowing the contents of the 
bill of lading in use by the company and knowing 
that good faith to the company required her to 
give information in regard to jewelry, articles 
of gold and silver, etc., shipped by her, concealed 
the fact and value of the shipment of such 
articles, shipping them in a way that would 
naturally lead the carrier to believe them of 
small value, there are common law authorities 
that this would operate a fraud on the carrier 
and would discharge him from liability.” 

In Southern Pacific R. Co. v. Maddox & Co., 
75 Tex. 308, it is said, arguendo: “If there 
be fraud or imposition in misrepresenting the 
nature or value of the thing carried, the shipper 
ought to be held to forfeit his right to indem- 
nity in case the carrier is thereby induced to 
bestow less care in its transportation than he 
would, had he been advised of its true nature 
and value.” 

In Chicago & A. R. Co. v. Shea, 66 Ill. 471, 
there was a shipment as of ordinary bedding, 
sent as lowest class freight. Upon delivery to 
consignee, many of the articles had been ab- 
stracted. It was held that plaintiff could not re- 





cover at all for valuable goods not of the class 
the package purported to contain, but for such 
as were lost of that class she could recover 
The court said, after premising that the common 
carrier was an insurer: “Although he is re- 
sponsible for the loss of an article delivered to 
him, which he is bound to carry and becomes 
insurer for its safe delivery, the rule itself is 
subject to a ‘reasonable qualification, for, if the 
owner of the article is guilty of any fraud or 
imposition with respect to the carrier, as by con- 
cealing the nature or value of the article, or 
deludes the carrier by his own carelessness in 
treating the article as a thing of no value, the 
owner cannot hold the carrier liable for the loss 
of the goods. Such an imposition destroys all 
just claim to indemnity, for the reason it goes 
to deprive the carrier of the compensation which 
he is entitled to in proportion to the value of 
the article intrusted to his care, and the conse- 
quent risk he incurs; and it tends to lessen the 
vigilance the carrier would otherwise bestow.” 

In speaking of limitations of liability by com- 
mon carriers, Bradley, J., in Railroad Company 
v. Lockwood, 17 Wall. 357, 380, says: “Contracts 
of common carriers, like those of persons oc- 
cupying a fiduciary character, giving them a posi- 
tion in which they can take undue advantage of 
the persons with whom they contract, must rest 
upon their fairness and reasonableness. It was 
for that reason that the limitations of liability 
first introduced by common carriers into their 
notices and bills of lading were just and reason- 
able, that the courts sustained them. It was 
just and reasonable that they should not be 
chargeable for money or other valuable articles 
liable to be stolen or damaged, unless apprized 
of their character or value.” 

In Hayes v. Wells Fargo & Co., 23 Cal. 185, 
83; Am. Dec. &o, the broad principle is declared 
that: “If any fraud or concealment is used, the 
carrier will not be responsible for any loss, and 
it will make the contract between them (shipper 
and carrier) null and void. This rule applies to 
all cases of concealment or suppression of facts, 
and to all false statements made by the employer 
for the purpose of misleading the carrier.” 

The mere limitation of amount of recovery 
would not seem to displace these principles, but 
this limitation ovght to be taken, as an agreed 
maximum valvation, upon the supposition that 
the nature and value of a shipment was not 
designedly or fraudulently concealed. In other 
words, the maximum in a receipt is an agree- 
ment that the carrier may treat property as of 
that value, but, if it is greatly more valuable, 
there is an exposure to loss not within the car- 
rier’s contemplation—that is to say, from theft. 


c. 








CORRESPONDENCE. 





Is THE UNITED STATES JUDICIARY POW- 
ERLESS TO HURT THE BUSINESS OF A 
TRUST. 

To the Editor of the Central Law Journal: 

I make th»? following extract from your ar- 
ticle in your issue of November 10th, 1911, re- 
plying to my article that undertakes to show 
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the federal judiciary cannot destroy the busi- 
ness of a trust. You say: 

“An esteemed contributor favored us with an 
article which was published in the 73 Cent. L. 
J. 297, under the title of ‘Is the United States 
Judiciary Powerless to Hurt the Business of a 
Trust?’ 

“Our contributor’s answer to his own query 
was that ‘The public can secure perfect pro- 
tection by injunction ‘indefinitely retained as 
to any combination brought into court and 
punishing it and its officers ‘in whatever way 
is necesSary to compel them to obey the court’s 
decree honestly and loyally.’ 

“While this might be sufficient in some in- 
stances, it yet might not in others, and espe- 
cially it would appear to be very inadequate if 
a combination, the necessary effect of whose 
existence is in restraint of monopolization of 
trade, were allowed to continue. Injunction 
orders in such a caSe would be like pellets 
against an armor of steel, because automatic- 
ally a contrary result would arise from the 
combination itself.’’ ‘i 

If I answer the argument contained in this 
extract I answer your whole article. 

Now I would undertake to say there does 
not exist in the business of the United States 
a single ec mbination “the necessary effect of 
whose existence is in restraint or monopoliza- 
tion of trade.” 

It is true Chief Justice White finds as a fact 
in the American Tobacco Company’s case that 
it was organized to put undue restraint upon 
trade and to monopolize trade, but he does not 
find, and could not have found, that it was or- 
ganized for those purposes exclusively. It was 
organized to do a perfectly legitimate tobacco 
business, as well as to do unlawful business, 
and I would venture nothing if I said one thou- 
sand of its transactions since its organization 
have been perfectly lawful transactions, where 
it had one unlawful transaction. 

Will you forfeit What a man has rightfully 
made because he does one or many unlawful 
acts? 

If we had a case of five men combining to- 
gether to rob upon the highway we would have 
the sort of combination that you have in mind. 
But we have nothing of the sort. The corpora- 
ticns that we are dealing with are all organ- 
ized for ordinary business, and in.the course 
of their career they have strayed from the true 
paths to do some unlawful acts. But that fur- 
nishes no reason why a concern organized for 
lawful business should be destroyed and made 
to forfeit what it has lawfully gained. The 
way to deal with a case of that sort is to make 
it behave itself and go along in the regulat 
paths of its business. 

The case of Brooks v. Martin, 2 Wall. 70, 
and the other cases referred to in my article, 
establish as law that what a man acquires 
when deliberately violating the law becomes 
his. The principle lies at the very foundation 
of all social order. The cases of fortunes ac- 
quired by bucket-shop transactions, by other 
forms of gaming, by usury and picking pockets 
that I cited are directly in point. I refer to 
them again because they contain the crux of 
this whole matter. 

Nor will injunctions prove ineffective. Let 
the court forbid combinations to put any un- 
due restraints and to establish a monopoly, and 





reserve leave to anyone to bring a violation 
of the injunction to the attention of the court. 
One or two severe punishments for violation 
of the injunction will end all violations of it. 

The truth is, this whole subject has been 
misconceived from the beginning. Congress 
began by forbidding all restraints on trade, 
and the Supreme Court held that was what 
Congress intended to do. This was a total de- 
parture from the true ideas of our laws, and 
it cut the heart out of the business of the 
country. Then the Supreme Court last spring 
took the back track and held that it was only 
intended to forbid undue restraints on trade, 
when it ought to have left the other interpre- 
tation to stand, but to have declared that in- 
terpretation made the law _ unconstitutional. 
This brings us to the present “impasse” where 
the government finds itself compelled to ask 
for the destruction of vast masses of property 
to the overwhelming injury of trade and our 
institutions in every direction. 

This subject has been dealt with as though 
the word “Trust” concealed some occult mon- 
ster that threatened the destruction of us all, 
when in fact there was nothing involved but 
an ordinary business corporation, grown very 
rich and powerful, that used its power mosr 
tyranically to oppress and destroy its weaker 
rivals. All that was necessary from the bde- 
ginning was to apply the old principles of the 
law to the case, and they were amply sufficient 
to produce all the help that was necessary. 
If you will read my articles in this Journal for 
October Ist, 1909, for July 28th, 1911, and for 
October 27th, 1911, you will clear this whole 
matter up and see how to control the subjeet 
according to the principles of our laws. eS 

WM. L. ROYALE. 

Richmond, Va. 








HUMOR OF THE LAW. 


Ex-Governor Pennypacker, condemnifig~in his 
witty way the American divorce evil, told at a 
Philadelphia luncheon an appropriate story, says 
the Washington Star. 

“Bven our children,” he said, “are becoming 
infected. A Kensington school teacher, examin- 
ing a little girl in grammar, said: 

“What is the future of “I love’?’ 

“‘~T divorce,’ the child answered promptly. 


B. and C. were for many years eminent mem- 
bers of the Los Angeles bar and warm .personal 
friends. 

C. who was also noted for his dry humor was 
on one occasion suffering intensely with neu- 
ralgia and confined to his bed. 

B. called to see him and in his most sympa- 
thetic tone suggested to C. that the cause of 
his pain was probably an ulcerated tooth. 

“Hattie,” said C., calling to his wife, “please 
look on that bureau and see if any one of those 
d—d teeth is ulcerated.” B. did not know that 
C. hadn’t a tooth in his head, but used to tell 
the joke on himself to show that sometimes a 
full knowledge of the facts is necessary to the 
condoler. 
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1. Action—HBre hof Wa ints \n action for 
breach of warranty is an action ex contractu, 
While an action for deceit is ex delicto.—Mill- 
sap v. Wolfe, Ala., 56 So. 22. 


Adverse Possession—Possessio Pedis.—Ad- 
ve e possession of the whole of a tract within 
the he ndaries described by the color of title, by 
| occupancy of a part, is, in legal contem- 


ation, actual possession, and may be restrict- 





as to e | not actually oecupied, by the 
ectuel oecupancy of another.—Marietta Fertil- 
izer Co. \ Blair, Ala., 56 So. 131. 

3. Arrest—Officer Without Warrant.—An offi- 


cer can arrest without a warrant on reasonable 
grounds for suspecting that a felony has been 


itt 


committed Commonwealth v. Phelps, Mass., 95 


4. Attachment—Proceeding in Rem.—If there 
is no appearance by a non-resident defendant, 
an attachment proceeding is treated in the na- 
ture of a proceeding in rem, but if he appears, 
it becomes one in personam.—Barber v. Mor- 


"O01 


gan, Conn., 80 Atl. 791. 

b.- Purposes of.—_-The whole purpose of a 
writ of attachment is to fasten a lien upon 
specific property before the determination of 
the main suit; the attachment resting on its 
own facts, and not on the facts of the main 
action.—Oliver vy. Kinney, Ala., 56 So. 203. 

6. Bankruptey—Courts.—A trustee in bank- 
ruptey may file his bill in the state court to 





set aside a fraudulent convevance of the bank 
rupt.—Hull v. Hudson, Del., 80 Atl. 674. 

7.- Exemptions.—lUnder the bankruptcy 
statute, the bankrupt’s property passes to the 
trustee, unless the bankrupt complies with the 
state law as to claiming exemptions, and when 
he does so the trustee must set aside the exempt 
property, subject to exceptions by creditors. 


Northern Alabama Ry. Co. v. Feldman, Ala., 56 


So. 6. 


8. Provable Debt.—The 
which is a creditor of a bankrupt, to apply on 


right of a bank, 





ts debt as a set-off balance remaining to the 
credit of the bankrupt in its current account on 
the date of the bankruptcy, is not affected by 
the fact that the debt to the har was not due. 

Germania Savings Bank & Trust Co. v. Loeb, 


C. C. A., 188 Fed. 285. 


9. Suit on Trustee’s Bond. \ bankrupt not 
having objected to nor appealed from an order 
llowing the trustee’s account, and discharging 
him after the confirmation of a composition, 
held not entitled to object thereto in a suit on 
the ‘trustee’s bond.—United Statc¢s . Sondheim, 
D. C., 188 Fed. 378. 


10. Banks and Banking—Pvidence In an ac- 
tion by a bank depositor for the recovery of a 
balance, held that bank books issued to im, 


containing extracts from the bank’s by-k 
7 





ere admissible.—Marine Bank ef C 


<tirling, Md., SQ Atl. 73 





1] Sienature 
hound to know the 
First Nat. Bank 
P 


ac. 29 





12 Preferential Liens. “J 





ration doing a savi 





commercial bank business, being 





no preferential lien over commercial depo 


contract therefor between the avinegs de- 
positors and the corporation, not known of and 
consented to by the commercia] depositors, 
would not have that effect.—People vy. California 
Safe Deposit & Trust Co., Cal., 117 Pac. 321 

13. Bastards—Legitimizatior O1 lecitimat- 





ed under statutes, 


leclaring that the issue of 


d 
a id marriage shall be legitimate, retains that 





status through life wherever he goes.—Mund 
v. Rehaume, Col., 117 Pac. 1 





14. Bills and Notes—Days of Grace.—The law 
of the place where commercial paper is pay- 


able governs the days of grace.—Guernsey vy. 
Imperial Bank of Canada, C. C. A., 188 Fed. 
300. 

15. Brokers—Adverse Interests \n agent 


employed by an owner to secure a purchaser of 
real estate, who requires an interest in the 
property without the consent of the owner, held 
to hold such interest in trust for the owner.— 
Beaver vy. Continental Building & Loan Ass'n, 
Cal, 116 Pac. 1105. 

16.— Secret Arrangement.—Broker held not 
entitled to commissions where he had a secret 
agreement with the opposite party for compen- 
sation.—Nichols v. Greenstreet, 130 N. Y. Supp. 
843. 

17. Building and Loan Associations—Usury.— 
ss building and loar association held to receive 
usury, Where a fixed premium, payable monthly 
by a borrowing member, added to the interest 
paid by him, makes the money cost more than 
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0 per cent per annum.—-Mississippi Building & 
Loan Ass’n v. McElveen, Miss., 56 So. 187. 
1S. Carriers of Goods—Burden of Proof.— 
Where a person delivers a package and accepts 
a receipt from the express company, it is pre- 
sumed to contain the terms of the contract, and 





he burden is on the shipper to show that he 
was misled by fraud or concealment, if he de- 
i! to avoid the terms.—Porteous v. Doe, 
Minn., 132 N. W. 296. 


Consignee.—Where defendant ordered 

ver of C. to be shipped to A., and C. being 
nable to fill the order, ordered the lumber of 
P., who loaded a car, took the bill of lading in 
his own name, with A. named as consignee, 
and the bill of lading was then sent by P. to 
defendant, and he retained it and received the 
lumber, held, that the title to 
never passed to C., so that defen- 


eeas or the 


imber 
is liable to P.’s assignee, notwithstand- 
Security State Bank 
v. O'Connell Lumber Co., Wash., 117 Pac. 271. 


ig a prior payment to C. 





0 Delivery.—A carrier and shipper could 
contract that property, destined to a_ station 
which had no regular agent or depot, when de- 
siding, should be considered de- 
consignee and afterwards held 


livered on the 
livered to the 


at his risk.—Southern Ry. Co. v. Barciay, Ala., 
56 So. 26, 
21. Discrimination.—At common law a ship- 


per had a right of action against a carrier for 
discrimination in 
freight charges which operated to his injury.— 
Chas. H. Lilly Co. v. Northern Pac. Ry. Co., 
Wash., 117 Pac. 401. 


unjust and 


unreasonable 





23 Ownership of Goods.—The 
present ownership of his claim against a car- 
rier for loss of freight is an essential element 
Northern Alabama Ry. 
Co . Feldman, Ala., 56 So. 16. 


shipper’s 


of the cause of action. 


Presumption.—Where a terminal car- 
ri received and delivered a part of a ship- 
ment, the presumption is that it received the 
entire Shipment.—Smith v. Southern Ry. Co., S. 


Cc, 71 S. BE. 989. 


z4 Carriers of Passengers—J-jection.—Rail- 


road company held liable to passenger wrong- 
fully expelled by the conductor, though it was 
don through an error of judgment.—Cincin- 





nati Northern Traction Co. v. Rosnagle, Ohio, 


95 N. E. 884. 





Presumption.—That a vestibule door on 
a train, closed as the train was started, while 
a passenger attempting to board it was on the 
lower step, was closed by some one connected 
operation of the train, may be in- 
ferred, in the absence of jevidence to the con- 


trary.—Rainey v. Grand Trunk Ry. Co. of Can- 
ada, Vt., 80 Atl. 723. 
26 Voluntary Intoxication.—A passenger's 


voluntary intoxication held not to prevent his 
recovery for personal injuries if he was ejected 
with undue violence.—Maryland & P. R. Co. v. 
Tucker, Md., 80 Atl. 688. 

27. Chattel Mortgages—Crops to be Grown.— 
A mortgage of crops to be grown by a mort- 
gagor who does not own or have any interest 
in the land upon which the crops are grown 
creates no specific lien upon or title to the 
crops when grown.—Farmers’ Union Warehouse 
Co. vy. MeIntosh, Ala., 56 So. 102. 








28. Constitutional Law—Classification.—There 
is no general rule distinguishing between law- 
ful and reasonable or unlawful and arbitrary 
classification of persons by legislative enact- 
ments.—City of Montgomery v. Barefield, Ala., 


56 So. 269. 


29. Contracts—Construction.—Courts will not 
construe a-contract so as to give one of the 
parties an unconscionable advantage, unless 
clearly required by the terms of the instrument, 
l'win Falls Orchard & Fruit Co. v. Salsbury, 
idaho, 117 Pac. 118. 

30.——Joint Contract.—No particular language 
is necessary to make a contract joint; intent 
of the parties governing.—Smith v. Woodward, 
Colo., 117 Pac. 140. 

31.——Performance.—A contract is 
when all is done that its terms require to be 
performed, but until full performance the con- 
tract is executory.—Leadbetter v. Hawley, Or., 
117 Pac. 289. 

32.——Unilateral.—Agreement of musicians to 
play at a restaurant for two years without 
agreement of the other party to employ them 
for any definite time beyond a single week 
held void as being unilateral.—Bustonaby Bros. 
v. Revardel, 130 -N. Y. Supp. 894. 

33. Corporation—Assessments on Stock.—The 
rule that a transferror of stock on which there 
is an unpaid balance is only discharged as to 
liability for future calls has no application, 
where the purchaser agrees to assume all of 
the transferror’s liabilities on the stock.—Hall 
& Farley v. Alabama Terminal & Improvement 
Co., Ala., 56 So. 235. 

34.——Borrowing Money.—A private corpora- 
tion organized for pecuniary profit may borrow 
money when necessary and issue customary 
evidences of debt therefor unless prohibited by 
its charter.—Johnson y. Johnson Bros., Me., 80 
Atl. 741. 
35.——Cancellation of Stock.—A_ stockholder 
of a corporation may maintain a bill in equity 
for the cancellation of stock, where the issue 
Was ultra vires and unlawful, even though the 
stockholder, when he acquired his interest, had 
knowledge of the fact.—Ellis vy. Penn Beef Co., 
Del. 80 Atl. 666. 

36.——Stock Subscription.—A stockholder, 
sued on his unpaid stock subscription, held en- 
titled to question, in that suit, the validity and 
amount of the asserted debts of the corpora- 
tion.—Grady v. Graham, Wash., 116 Pac. 1098. 


executed 





37. Criminal Law—Accessory.—As a general 
rule, an accessory cannot be convicted of a 
higher offense than the principal.—Trozzo v 
Peonie, Colo., 117 Pac. 150. 

38. Courts—Conformity Act.—Under the con- 
formity act, federal courts in determining a de- 
murrer to a declaration in an action at law will 
be governed by the decisions of the highest 
eourt of the state——Norfolk & Portsmouth 
Traction Co. v. Rephan, C. C. A., 188 Fed. 276. 

39.——Jurisdiction First Acquired.—Where a 
court of another state on action brought there- 
in is advised that the jurisdiction of the court 
of this state has been first invoked, it may stay 
its jurisdiction, but before judgment in this 
state, no legal duty requires such action.—Jos. 
Joseph & Bros. Co. y. Hoffman & McNetll, Ala., 
56 So. 216. 
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40. Dedication—Eiwidence.—Declarations of 
the directors of a company that no buildings 
should be placed between certain lots and the 
ocean held sufficient to show a dedication to 
the public—Poole vy. Commissioners of Reho- 
both, Del., 80 Atl. 683. ‘ 


41. Deeds—Condition Subsequent.—A _  gran- 
tee’s title subject to be divested on breach of 
conditions can only be set aside at the grantor’s 
election.—Holmes v. Brooks, Conn., 80 Atl. 773. 


42. Recital of Consideration.—The ac- 
knowledgment in a deed of the receipt of con- 
sideration would not prevent the grantor from 
claiming the existence of the vendor's lien, if 
the purchase price was not in fact paid.—Cook 
v. Atkins, Ala., 56 So. 224. 





43. Divorce—Alimony.—Where the alimony 
awarded is awarded in a lump sum presently 
payable, the court, after the term, held unau- 
thorized to modify the alimony.—Guess v. Smith, 
Miss., 56 So. 166. 


44.——-Public Welfare.—Divorce jurisdiction 
should be administered in view of the public 
good, as well as private rights.—Jones v. Jones, 
Or., 117 Pac. 414. 

45. Easements—Uninclosed Lands.—That the 
owner of uninclosed lands left gates and bars 
in a fence did not indicate a surrender or ac- 
quiescence in the right of persons to pass.— 
Schulenbarger v. Johnstone, Wash., 116 Pac. 
843. 

46. Ejectment—Burden of Proof.—In an ac- 
tion of ejectment, the burden of proof remains 


on the plaintiff during the entire case.—Ste- 
vens v. Smoker, Conn., 80 Atl. 788. 
47. Embezzlement—tIntent.—An agent ‘may 


be guilty of embezzlement of his principal's 
property, though he had the secret, uncom- 
municated intent to convert it before he re- 
ceives it, or before it came into his actual cus- 
tody, though he might he also guilty of larceny. 
—wWall v, State, Ala., 56 So. 57. 

48. Estoppel—Duty.—The fact that a party 
giving information to another was not bound 
to do so held immaterial on the question of his 
estoppel to deny the truth of the facts stated 
by him.—John V. Schaefer, Jr., & Co. v. Ely, 
Conn., 80 Atl. 775. 

49. Evidence—Assignment of Wages.—The 
courts may take judicial notice that ordinarily 
an assignment of wages, earned or to be earn- 
ed, or garnishment of wages, imputes no wrong 
or misconduct to the debtor.—Rugg v. Tolman, 
Utah, 117 Pac. 54. 

50. Judicial Notice.—The courts will judi- 
clally notice the custom of husbands and wives 
to make mutual wills for the disposal of the 
community estate——Prince v. Prince, Wash., 
117 Pac. 255. 

51.——Plea of 
plea of infancy in a contract action, it was 
competent to prove statements by defendant 
to plaintiffs, before making the contract sued 
on, thaf defendant was over 21 years of age. 
—Tavlor v. White & Awbrey, Ala., 56 So. 2. 

52._—-Relevancy.—Unless excluded by a rule 
or principle of law, any fact may be proved 
which logically tends to aid in the determina- 
tion of the issues—Wynehouse v. Mendelson, 
Conn., 89 Atl. 706. 





Infancy.—Under defendant’s 





5a 
vo. 





Similar Circumstances.—In an_ action 
against a iailway company for setting fire 
along its right of way, a report of a section 


foreman as to the time, place, and circum- 
stances of the fire held properly admitted in 
evidence.—Hilbert v. Spokane International 
Ry. Co., Idaho, 116 Pac. 1116. 


54. Equities—Election of Remedies.—Where 
one whose property rights have been injured 
by fraud elects to repudiate the transaction 
and recover his property and can only do so 
by intervention in a pending suit, his right 
to intervene is not destroyed by the fact that 
he had an election of remedies.—United States 


Trust Co. of New York v. Chicago Terminal 
Transfer R. Co., C. C. A., 188 Fed. 292. 
5 


55. Extradition—Prior Demand.—No prior 
demand by a foreign government is necessary 
before the arrest of a fugitive from the jus- 
tice of such government in extradition pro- 
ceedings.—Ex parte Zentner, D. C., 188 Fed. 344. 

56. False Pretenses—Evidence.—The failure 
of a party to a transaction to disclose facts 
which, if known, would deter the other party 
from parting with his money is not false pre- 
tenses, even though false pretenses may be 
proved by the acts or conduct of defendant, as 
well as by words.—Stumpff v. People, Colo., 
117 Pac. 134. 

57. Fixtures—Intention.—The intention with 
which a chattel is attached to the realty is of 
great importance in determining whether it 
has become a fixture.—Grubbs v. Hawes, Ala., 56 
So. 227. 

68.—— —Trade Fixtures.—Buildings and fixed 
machinery erected by a lessee at his’ own ex- 
pense are trade fixtures, which he can remove 
during the lease.—Cornell-Andrews Smelting 
Co. v. Boston & P. R. Corporation, Mass., 95 N. 
E. 887. 

59. Fraudulent Conveyances—Consideration 
—Improvements placed bv a wife upon real 
pronerty of her husband held not to be suffi- 
cient consideration to support the husband’s 
voluntary conveyance of the lands to her, so as 





to prevent such conveyance from being in 
fraud of creditors.—Hull v. Hudson, Del., 80 
Atl. 674. 


60. Garnishment—Nature of Remedy.—Gar- 
nishment proceedings were provided to enable 
a creditor to reach property and funds of his 
debtor which cannot be reached by execution, 


but which, in equity and justice, should he 
applied to the payment of a debt.—Allen v. 
Woodruff, Ala., 56 So. 247. 

61. Guardian and Ward—Compromise of 
Claim.—an infant’s guardian can compromise 


a claim for personal injury to the ward, when 
acting in good faith and not contrary to law 
or the orders of the probate court.—Grievance 
Committee v. Ennis, Conn., 80 Atl. 767. 

62. Habeas Corpus—Federal Courts.—Habeas 
corpus will not be granted by a federal court 
to review petitioner’s restraint for violation 
of a state law, on the ground that the indict- 
ment did not charge a crime, or was not prop- 





erly verified, or that the statute was in con- 
flict with the state Constitution—Ex parte 
Counort, C. C., 188 Fed. 398. 

63. Husband and Wife—Husband's’ Busi- 


ness.—A wife who furnished money to conduct 
a business formerly conducted by her husband 
held not liable to his creditors, wnless she car- 
ried on the business for his benefit in her name. 
Everson v. Wood, Or., 117 Pac. 299 





64. Injunction—Removal of Timber.—Injunc- 
tion will lie to vrevent the removal of timber 
under a contract after the expiration of the 
contract.—Anderson v. Miami Lumber Co., Or., 
116 Pac. 1056. 

a5 Inenection.—Roasonahle Charge —A state 


may, as an incident to its power to enact valid 
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inspection laws, impose a reasonable charge 
for the purpose of defraying the expense of the 
inspection.—Messenger v. Board of Com’rs of 
Converse County, Wyo., 117 Pac. 126, 


66. Insurance—Fraternal Order.—The_ con- 
stitution of a fraternal order, which designates 
the beneficiaries under its certificates, should 
be liberally construed according to the ordi- 
nary and common use of words.—Mund vy. Re- 
haume, Colo., 117 Pac. 159. 


67.——Measure of Loss.—The value of in- 
sured goods at the time of their destruction 
by a fire is the measure of indemnity for the 
loss, under a policy stipulating for indemnity 
to the extent of a fixed sum.—Dakin v. Queen 
—- yong Ins. Co. of Sioux Falls, S. D., Or., 117 
ac. 4 


68. Judgment—Collateral Attack.—If the ju- 
risdiction of the probate court has attached, 
and it has proceeded to exercise that jurisdic- 
tion, irregularities in the subsequent proceed- 
ings, such as failure to notify necessary parties, 
will not annul the decree rendered on collateral 
attack thereof.—Powell v. Union Bank & Trust 
Co., Ala., 56 So. 128. 


69. Death of Defendant.—A judgment 
given against a person who dies before the 
hearing and submission of a cause is void, and 








not merely voidable.—In re Young’s Estate, 
Or., 116 Pac. 1060. 
70.— tes Judicata.—Where one railroad 


company leased its line of another. a judgment 
in favor of the lessor company, in an action 
by a passenger, held to be a bar to an action 
against the lessee company.—Jenkins v. At- 
lantic Coast Line R. Co., S. C., 71 S. E. 1010. 

71. Landlord and Tenant—Leasehold.—At com- 
mon law a leasehold is personal property.— 
Morrison v. Martin, Conn.,. 80 Atl. 716. 

72.—_—Use and Occupation.—Though plaintiff 
violated or rescinded an express contract with 
defendant for the latter’s use of a building, 
he could recover for the value of its use and 
occupation, if defendant in fact occupied it.— 
Thomas v. Smoot, Ala., 56 So. 1. 


73. Limitation of Actions—Payment Tolling. 


—If an heir of a vendee, in making payments 
of interest on a purchase-money note, acted 
as agent for the other heirs, his payments 


operated to toll the statute of limitations as 
to all of them.—Cook v. Atkins, Ala., 56 So. 
224. 

74. Mendamus—Questions Reviewable, — In 
action of mandamus in Supreme Court to re- 
quire jindge of district court to fix amount of 
undertaking to supersede order dissolving tem- 


porary injunction, Supreme Court held not en- 
titled to consider merits of controversy in 
oriciral action.—State v. Dungan, Neb., 132 N. 
W. 305. 


75. Master and Servant—Assumption of 
Risk—The defense of assumption of risk, in an 
action by a servant against his master, must 


be rresented by plea.—Southern Ry. Co. v. Go- 
ins, Ala., 56 So. 253. 
76.——Contributory Negligence.—An _ injured 


servant basing his cause of action on the neg- 
ligence of the master in failing to give in- 
structions, cannot recover where he had full 
knowledge of the danger causing the injury.— 
Snyder v. Lamb-Davis Lumber Co., Wash., 117 
Pac. 399. 





Non-delegable Duty.—It was the mas- 
ter’s non-delegable duty, upon ordering work- 
men to take down and repile lumber, to see 
that the lumber was piled so as to make the 
place reasonably safe for work.—Dumas _ v. 
Walville Lumber Co., Wash., 116 Pac. 1091. 

78. Vice-Principal.—To make the foreman 
of a gang of laborers a vice principal, whose 
negligence will charge the master for personal 
injuries to a servant, the control vested in 
the foreman must be absolute.—E. Van Winkle 
Gin & Machine Co. v. Brooks, Okl., 116 Pac. 908. 

79. Mechanics’ Liens—Machinery.—It is not 
essential to the establishment of a mechanics 
lien on machinery that it be attached to or 
made a part of the realty.—McFeron v. Doyens, 
Or., 116 Pac. 1063. 











80. Pleadings.—The equitable nature of a 
proceeding to foreclose a mechanic’s lien is 
not affected because the answer or cross-com- 
plaint seeks damages,—Selfridge vy. Leonard- 
Heffner Machinery Co., Colo., 117 Pac. 15x, 


81. Subcontractor.—In a suit by a _ sub- 
contractor to enforce a mechanic’s lien, the 
owner was properly permitted to testify wheth- 
er he made any payments to the contractor in 
advance of the “progress of the work.’’—Kelly 
v. Alling, Conn., 80 Atl. 782. 


82. Mortgages—Redemption.—One tredeem- 
ing land sold under mortgage foreclosure is 
not chargeable with costs, attorney’s fees, etc., 
if he was not a party to the suit.—President 
and Trustees of Tualatin Academy & Pacific 
University v. Keene, Or., 117 Pac. 424. 


83. Redemption.—On redemption 
mortgage as distinguished from statutory re- 
demption, the redemptioner held required to 
do equity and pay all that is due before re- 
ceiving conveyance.—Machold vy. Farnan, Idaho, 
117 Pac. 408. 

84. Municipal Corporations—Degree of Care. 
—The degree of care required of a 3%-year- 
old child, alone in the street, for her own 
safety, was that of a reasonably careful child 
ioe her age.—Dowd v. Tighe, Mass., 95 N. E. 

85. Negligence.—A city held 
from liability for the insufficiency of the size 
of an artificial channel into which it had di- 
verted a stream to carry off flood waters caused 
by a cloud-burst, where a number of such 
cloud-bursts have been known to = occur.— 
Wilson v. Boise City, Idaho, 117 Pac. 115. 

86. Police Power.—An ordinance requiring 
protection of fruits and candies exposed for sale 
from flies and dirt held not an unnecessary in- 
terference with private rights.—Ex parte Baci- 
galupo, Minn., 132 N. W. 303. 

87. Theaters.—A city ordinance, requiring 
proprietors of theaters and other shows to re- 
quire ladies attending the performance to take 
off their hats, is within the police power of the 
municipality.—Oldknow v. City of Atlanta, Ga., 
71 S. E. 1015. 

88. Navigable Waters—Public WLand.—The 
grantee of government lands bounded by a 
navigable stream takes title in fee to the wa- 
ter’s edge, and to the land under water to the 
thread of the channel, subject to the paramount 
right of the state to protect, preserve, and 
improve the public navigation easement.—Nor- 
ton v. Whiteside, C. C., 188 Fed. 356. 

89. Negligenee—Independent Contractor —An 
employee of the original contractor working 
on the premises while an independent contrac- 
tor must also work, must exercise reasonable 








from 





not exempt 








care to look out for himself.—Sullivan  v. 
Wakefield, Or., 117 Pac. 311. 
90.—Infant.—It cannot be said, as a matter 





of law, that boys under 14 vears of age are 
incapable of contributory negligence, the ques- 
tion ordinarily being for the jury.—Tibbits v. 
City of Spokane, Wash., 117 Pac. 397. 

91. Partnership—Agency of Partner.—A con- 
tract by the managing partner within the scope 
of the partnership business bound the other 
partner, though he had no knowledge thereof. 
—aAnderson v. Clayton, Utah, 117 Pac. 41. 

92. Payment—Check.—A debtor delivering 
checks to an agent with power to collect held 
not to thereby pay his claim to the creditor.— 
Roberts, Johnson & Rand Shoe Co. v. McKim, 
Nev., 117 Pac. 13. 

92. Officers—Abolishment of Office.—The Leg- 
islature may abolish any office which it may 
create, and the abolition of such office termin- 
ates the right of the incumbent to exercise the 
richts and duties thereof.—Touart v. State, Ala., 
56 So. 211. 

94. Prineipal and Agent—Apparent Authority. 
—The principal is bound by the acts of his 
agent, to the extent of his apparent authority. 
unless the real extent of his power be brought 
to the knowledge of the other party.—Silver 
Mountain Mine Co. v. Anderson, Colo., 117 Pac. 


173. 
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95, Discharge of Agent.—When a principal 
discovers that his agent is acting adversely to 
his interests, he may discharge the agent re- 
gardless of how he discovered the agent's mis- 


feasance.—Bilz vy. Powell, Colo., 117 Pac. 344. 
96.——Liability of Agent.—A servant, furnish- 


ing his own team, held Mable to the master for 


losses resulting from negligence in overload- 
ing the wagon.—Glover v. Richardson & Elmer 
Co., Wash., 116 Pac. 861. 

97. Principal and Surety—Indemnity. — In- 


demnity taken by one of several sureties from 
their common principal is taken for the benefit 
of all.—People’s State Bank v. T’Miller, Kan., 
116 Pac. 884. 

98. Reformation of Inustruments—Burden of 
Proof.—The burden of showing mistake in an 
instrument, so as to authorize its reformation, 
is on the party asserting the mistake.—Newell 
v. Hartman & Fehrenbach Brewing Co., Del., 
80 Atl. 672. 

99. Removal of Causea—Separable Action. — 
That resident defendants are joined, against 
whom no cause of action is stated, held not to 
prevent nonresident defendant from removing 
cause to federal court, on the ground that they 
were fraudulently joined to prevent the remo- 
val Stratton’s Independence v. Sterrett, Colo., 
117 Pac. 351. 

100. Snles—Direction of Buyer.—Where a con- 
tract of sale designates the means of carriage, 
the seller must conform to the direction.— 
Clauss Shear Co. v. Alabama Barber Supply Co., 
Ala., 56 So. 49. 

101 intire Contract.—A 





contract for the 


sale of wool, some of which was on the bodies 
of the sheep when the contract was made, and 
all of which had to be weighed to determine 


the price, held entire.—Walti v. Gaba, Cal., 116 
Pac. 963. 

102.——-Return of Property.—A buyer to effect 
a rescission of a contract of sale held required 
to return the property to the seller within a 
reasonable time after the discovery of breach 
of warranty.—Millsap v. Wolfe, Ala., 56 So. 22. 

103. Specific Performance—Covenant.—A cove- 


nant by defendant selling his business not to 
re-engage therein held enforceable by the as- 
siznee of the purchaser.—Johnston v. Blan- 


chard, Cal., 116 Pac. 973. 

104 Mutual Wills.—Mutual wills by two 
testators, looking to a just distribution of the 
property of both, partake of the nature of con- 
tracts. which may be specifically enforced.— 
Prinee v. Prince, Wash., 116 Pac. f 

105. Taxatlion—Assessment.—Real estate sold 
for taxes is properly assessed to the owner 
while he remains in possession with the right 
to redeem.—.Johr v. Monson Consol. Slate 
Co., Me., 80 Atl. 

106. Primary Liability. —Where a tax was 
assessed against the owner of land, he is pri- 
marily liable, even though there be a lien upon 
the land Equitable Trust Co. of New York v. 








Kelsey, Mass., 95 N. If. 850. 

107 Voluntary Payment.—Payment of a 
tax assessed under an invalid law held not vol- 
untary, so as to preclude the party paying 


from recovering the mount, although a sale 
would not have taken place for several months, 
and no tax deed would have issued for three 
ivears after sale.—Ottawa University v. Board of 
Com’rs of Franklin County, Kan., 116 Pac. 892. 

108 VYenancy in Common—Contribution.—Gen- 
erally, one cotenant is entitled to contribution 
from his cotenant for necessary repairs and 
improvements made with the latter’s assent.— 
Hogan v. McMahon, Md., 80 Atl. 695. 

109 Richt of Homestead.—One in posses- 
sion of government land as cotenant of another 
cannot acquire a homestead right to the exclu- 


sion of his cotenant.—Lytle v. Devlin, Nev., 
117 Fae. 15. 
110. Theaters and Shows—Tteasonable Care. 


—Where @ railway company conducts aneamuse- 
ment park, it must exercise rensonable care 
that the premises shall he reasonably safe for 
visitors, whether an admission is charged or 
noi TN Connecticut Co., Conn., 80 Atl. 


714. 
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111. Tortsa—Richt of 
damages for violation 


Privacy.—Compensatory 
of the right of privacy 
are limited to the humiliation, mortification, 
and mental distress which the plaintiff may 
have suffered.—Binns y. Vitagraph Co. of Amer- 
ica, 130 N. Y. Supp. 876. 


112. Trover and Conversion—Manual Taking. 
—It is not necessary to a conversion that there 


should be a manual taking of the thing in 
question.—Lee Tung v. Burkhart, Or., 116 Pac. 
1066. 

113. Traste—Manner of Execution.—A deed of 


trust held to create a mere naked power to di- 
rect the payment of any part or the whole of the 
trust fund, and such power must be executed 


in the manner prescribed in the deed.—Union 
Trust Co. v. Sheldon, Conn., 80 Atl. 758. 
114. Parol Agreement.—A resulting trust 





may be proved by parol, such as a parol agree- 
ment identical with that implied by law.—Ap- 
peal of Wilson, Conn., 80 Atl. 718. 

115. Resulting Trust.—Persons whose 
names are wrongfully and without considera- 
tion inserted in a deed as beneficiaries of a 
trust take no interest, and the trustee holds the 
property for the rightful beneficiaries —Laugh- 
lin v. Page, Me., 80 Atl. 753 








116. Ultimate Beneficilary.—W here the trust 
for which real estate was given has expired, 
such real estate should be conveyed by the 


trustee to the ultimate beneficiaries.—Sanger v. 
Bourke, Mass., 95 N. E. 894 

117. Vendor and Purchaser—FEstoppel.—W here 
the time fixed in a contract of sale for per- 
formance has passed with no performance nor 
offer to perform, neither party may put the 
other in default without an offer to perform.— 
Ready v. Sound Inv. Co., Wash., 116 Pac. 1098. 

118.——Registration of Deed.—Where land is 


granted to several grantees, the one first re- 
cording his deed takes prioritv.—Thomas ¥. 


West & Wheeler, Wasrh., 116 Pac. 1074 

119. Waters and Water Courses—Municipal 
Corporations.—A municipal agency with the 
rower and duty to supply water to a city and 
to the inhabitants of a town ought not to be 
compelled to build water mains or laterals un- 
less they are to be 3 vield a re- 
turn on the outlay. f Water Com'rs of 
City of Hartford v. Bloomfield, Conn., 
86 Atl. 794 

120. Prescription.—A 
presumed, afte V 
wage, with appreciable © 
theut claim ompensation;: 
s able damage the 





as to 








3 no appreci z 
ve adverse to raise the presump- 


United Box Board Co., Me., 80 


121. Wills 
testatrix cut words from her will. with a 


Alteration by Testator Where 
view 
will origin- 


to a pro tanto 
f admissible to probate on 


allv executed 
showing 


revocation, the 
held 






what the words cut out were.—-Hartz 
v. Sobel, Ga., 71 S. FE. 995. 

122 Construction.—A devise of ‘all my 
property” is sufficient to include both real and 
personal property.—Caffey v. Tindall, Miss., 56 
So. 177. 

123 —Constriretion.—Words ometimes have 
a meaning, when applied to certain nditions 








or relations, other than ir ordinary meaning, 
and when so used in wills should be so eon- 
strued to effectuate the user’s intention Weeks 
v. Mansfield, Conn., 80 Atl. 784. 
124.——Identifvine Legatee.—A 


testamentary 
sift to a corporation is not defeated by any 
mistake in naming the corporation if it can be 
identified, as lv location of its buildine.— 
President and Trustees of Tual: eademy & 
Pacific University v. Keene, Or., 117 Pac. 424. 
125.——Undevised Interest.—-Where testator 
bequeathed the interest on trust funds to his 





children for life, and in case of their death 
without issue then over to the sn rs. the 
residue of the trust fund remoaini r the 





ath of the last child who dies without issue 


des 
will go as undevised property, unless some per- 


son was designated to take it Sanger Vv. 
Bourke, Mass., 95 N. EF. 894. 
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